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Dear James 

Mortgages and Cladding:  Committee appearance and further information 

I wanted to write with my thanks to you and to the Committee for the opportunity to give 
evidence on 4th September. I hope it this was useful and informative for Members. 

I undertook at that meeting to provide some further information, which I am pleased to 
enclose here.  In particular, during discussion, Mr Wightman asked about the potential use of 
measures in connection with the Title Conditions (Scotland) Act 2003 as a potential means 
of progressing action on affected properties. 

The Development Management Scheme (DMS) introduced in connection with the 2003 Act 
consists of one set of rules to manage shared facilities particularly in a new development, 
such as any common ground, play parks, shared car parking etc., to allow owners’ 
associations to be established (and was introduced by Scotland Act order).  

I can confirm that Government has considered the provision for emergency works under 
Schedule 1, rule 14 of the Title Conditions (Scotland) Act 2003 (Development Management 
Scheme) Order 2009.  This makes similar provision default to the provision for emergency 
work in rule 7 of the default Tenement Management Scheme under the Tenements 
(Scotland) Act 2004.  The DMS provides: 
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Meaning of “emergency work” 

14.3  “Emergency work” means work which requires to be carried out to scheme property– 

(a) to prevent damage to any part of that or any other property; or

(b) in the interests of health or safety,

in circumstances in which it is not practicable to consult the manager before carrying out the work. 

This rule is aimed at emergency work, where it is not practicable to consult the manager of 
the owners’ association appointed under the scheme, implying a need for urgency.  In those 
circumstances any member of the scheme is given the ability to act.   

Our concern is that these provisions may be limited in their effectiveness as a universal 
solution to problems associated with cladding.  In particular where there is no evidence, or 
homeowners have doubts in a particular case – especially without a survey having first been 
carried out - that there is a basis to justify proceeding with a survey or other work or to 
proceed urgently.   

Generally under the default scheme in the DMS, improvements or alterations out of money 
held for the owner’s association need to be authorised by a majority vote, unless they are 
reasonably incidental to maintenance.  

For the DMS to apply to a property, it also has to be applied by deed of application.  The 
rules that apply under the DMS can be varied in their application to particular property.  The 
tenement management scheme may also apply (and can also be varied). 

While the DMS can also be applied to existing properties (see paragraph 3.2 of the 
Explanatory Memorandum for the Order), this requires the agreement of all of the affected 
owners and there may be risks associated with cost recovery which those affected will take 
into account. 

The fact this is not a universal solution is one of the reasons why I have indicated I remain 
prepared to consider legislative action if this is necessary to allow survey and remediation 
work to progress on affected properties. 

I also undertook to provide some background briefing for the Committee on the development 
and introduction of the High Rise Inventory.  I am pleased to provide that information as 
Annex A. 

As I hope I made clear to Members on the day, I want a solution to this for homeowners as 
soon as possible. 

Since we met, officials have held further useful discussions with stakeholders.  I am shortly 
to meet again with the Working Group and a representative of affected owners and I 
undertake to update the Committee as soon as I am able with progress on this matter. 
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I hope this is helpful.  Should you or other members require further information, I will of 
course be happy to help if I can. 

KEVIN STEWART 
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Annex A 
HIGH RISE BUILDING INVENTORY: ADDITIONAL BRIEFING 

Purpose 
To provide: 

 detail on the development of the High Rise Building Inventory and summary report;
and, as requested,

 further information of the production and subsequent publication of the final Inventory,
and its ongoing maintenance.

Background 

Following the exercises in collating information on the presence of Aluminium Composite 
Material (ACM) cladding systems and the request for information on External Wall Insulation 
(EWI) systems, the Ministerial Working Group (MWG) agreed that it would be useful to have 
an easily accessible central source of information on key aspects of the construction and fire 
safety features of high rise domestic blocks.  This would help inform the development of 
future policy and any appropriate risk assessment for this type of building.   

The aim of the project was to compile a definitive inventory of existing high rise housing 
accommodation across both public and private sectors.   

Development 

The production of the externally commissioned, initial High Rise Building Inventory and 
accompanying analysis report was extremely challenging, with the contractors seeking 
information from all local authority building control services in Scotland, social landlords and 
the owners or representatives of owners of privately owned high rise blocks.  

Following a redesign and simplification of the questionnaire, almost all the questions in the 
HRI refer to information where a Building Warrant is required. Local Authority Building 
Standards departments were therefore requested to return data using the ScotXEd system. 
The exception to this is a question on Scottish Fire and Rescue Service (SFRS) operational 
assurance visits, where information was requested direct of SFRS. 

In December 2019 Local Authority Building Standards departments were provided with the 
draft HRI summary report and an opportunity to address any outstanding data, or verify the 
data which has been provided, with a deadline of 28 January 2020. SFRS were also 
contacted to similar ends.   

Publication 

The Inventory was published in March 2020, in excel format on a Local Authority basis.  In 
line with approaches adopted by other administrations, a level of redaction of the dataset 
was made to ensure that: publication does not unintentionally influence or exacerbate 
ongoing mortgage-lending difficulties being experienced by homeowners; and the 
identification of cladding systems on individual buildings cannot take place, addressing fire 
safety concerns raised at the Local Government and Communities Committee evidence 
session in November on the potential risk from deliberate fire-raising. 
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